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Court of Appeals of the District of Columbia 


Xo. 5951. 

David L. Stern, Appellant, 
vs. 

Minnie E. Simpson. 


a Supreme Court of the District of Columbia. 

At Law. 

Xo. 79251. 

Minnie E. Simpson, Plaintiff, 

vs. 

David L. Stern, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court <j)f the Dis¬ 
trict of Columbia, at the City of Washington, h\ said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause to wit: 

i 

< I 

1 Declaration. 

Filed February 11, 1931. 

In the Supreme Court of the District of Columbia. 

Law. Xo. 79251. 

Minnie E. Simpson 


vs. 

i 

David L. Stern. 

1. The plaintiff, Minnie E. Simpson, sues the defendant, 
David L. Stern, for that heretofore, to wit, on January 30, 
1928, the defendant by his promissory note, now! overdue, 

1—5951a 
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numbered 23 of 50b, promised lo pay to the order of John 
H. Holmead, $1,000, three years after said date with in¬ 
terest payable semi-annually at the rate of six per cent per 
annum until paid. A copy of said note is attached hereto 
and marked Exhibit “A”. Said note was dulv endorsed 
without recourse by said John 11. Holmead, to the plaintiff 
before maturity and for value, and said plaintiff is now 
the holder and owner thereof. The interest on same was 
paid to the plaintiff to and including July 30, 1930, but the 
principal and interest due thereon on January 30, 1931 was 
not paid to the plaintiff. 

Wherefore the plaintiff claims $1,000 and interest thereon 
from July 30, 1930 at six per cent per annum. 

2. 'file plaintiff, Minnie E. Simpson, further sues the 
defendant, David L. Stern, for that heretofore, to wit, on 
January 30, 192s the defendant by his promissory note, now 
overdue, numbered 24 of 505 promised to pay to the order 
of John II. Holmead, $1,000, three years after said date 
with interest payable semi-annually at the rate of six per 
cent per annum until paid. A eopy of said note is attached 
hereto and marked Kxhibit “P>*\ Said note was dulv on- 
dorsod without recourse by said John II. Holmead, to the 

plaintiff before maturity and for value, and said 
2 plaintiff is now the holder and owner thereof. The 
interest on same was paid to the plaintiff to and in- 
eludins; duly 30, 1930 but the principal and interest due 
thereon on January 30, 1931 was not paid to the plaint iff. 

Wherefore the plaint iff claims $1,000 and interest thereon 
from July 30, 1930, at six per cent per annum. 

3. The total amount claimed in this declaration is $2,000 
and interest thereon from July 30, 1930, at six per cent per 
annum. 

II. WIXSHIP WHEATLEY, 

II. WIXSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff. 


i ffi davit. 




State of Maryland. 

City of Baltimore , ss: 

Minnie E. Simpson beimr first duly sworn on oath deposes 
and says that she is the plaintiff in this suit and has per- 
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sonal knowledge of tlie matters herein stated. That the 
defendant, David L. Stern, is justly indebted to her in the 
full sum of $2,000 and interest thereon at six per cent per 
annum from July JO, 19JO, and the grounds oi her claim 
are as follows: 

On January JO, 1928, the defendant, David H. Stern, by 
his two promissory notes, now overdue, numbeired respec¬ 
tively 23 and 24 of 505, promised to pay to the order of 
John II. Holmead, three years after date, $l,(j)00 in each 
note with interest payable semi-annually at tlhc rate of 
six per cent per annum until paid. The said John II. llol- 
mead, duly endorsed the said notes to the plaintiff without 
recourse to the said John II. Ilolmead.j The said 
3 endorsement was for value and before maturitv and 
the plaintiff is the holder and owner of each of said 
notes. That the interest on said notes was paid to and 
inclusive of July JO, 19J0, and not otherwise, and the said 
plaint iff has not been paid the principal and interest on said 
notes nor any part thereof except as stated. Copies of said 
notes are attached hereto and marked Exhibits <k A" and 
“R” respectively and prayed to be read as a part hereof. 
Each of said notes was duly signed with the genuine sig¬ 
nature of said David E. Stern and endorsed by tjie genuine 
signature 4 of the said John II. Ilolmead. The said David L. 
Stern, after signing said note's delivered them te> saiel John 
II. IIolme»ael and John II. Ilolmead after endorsing said 
notes delivered them to the plaintiff. 

That in eemsieleration of the premises there is now due 
and owing by the 4 elelVndant te> the plaintiff the 4 f ill sum of 
$2,000 and interest lhe*re 4 on at six per ce*nt pe*r annum from 
July JO, 19 JO, exclusive of all se 4 t offs and just gjrounels of 

defense. i 

M IXXIE E. SIMPSON. 

Subscribed and sworn te> before me this 9th elajy of Eeb- 
ruarv, 1931. 

[seal.] MARY R. RIDIjlR, 

Notary S Public. 

Exhibit “A”. 

Copy. 

$1,000. Washington, D. C., January 3(), 1928. 

Three years after date I promise to pay to the 1 , order of 
John II. Ilolmead, One thousand Dollars, for Value re- 
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ceived, with interest, payable semi-annually, at the rate of 
six per cent per annum until paid. 

4 Privilege reserved of paying this note at any time 

before maturity upon payment of interest to date 
of payment anditwo months' interest in advance. 

Principal and interest payable at the ofhce of Swartzell, 
Rheem & Hensev Co., Washington, District of Columbia. 
(Signed) * DAVID L. STERN. 

No. 23 of 505. 

Notice. 


When this note is paid it should be cancelled and retained, 
that the trustees may be satisfied as to payment when a 
release is made. 

SWARTZELL, RHEEM £ 
HENSEY CO., 

727 Fifteenth Street , V. IT., 

Washington, I). C. 

Secured bv First Deed of Trust to Luther A. Swartzell 
and Edmund D. Rheem, Trustees Conveying Lot 24, Square 
1072, as described in deed of trust dated January 30, 1028. 

Reverse Side of Note. 

Pay to tin* order of Miss Minnie E. Simpson, without re¬ 
course to me. 

(Signed) JOHN II. HOLMEAD. 


81 , 000 . 


Exhibit “ I>". 

Washington. D. Januarv 30, 1028. 


Three years after date I promise to pay to the order of 
John II. Holmead, One Thousand Dollars for value re¬ 
ceived. with interest, payable semi-annually, at the rate of 
six per cent per annum until paid. 

Privilege reserved of paying this note at any time before 
maturity upon payment of interest to date of pay- 
5 ment and two months' interest in advance. 

Principal and interest payable at the office of 
Swartzell, Rheem & Hensev Co., Washington, District of 
Columbia. 

DAVID L. STERN. 

No. 24 of 505. 
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Notice. 

When this note is paid it should be cancelled and retained, 
that the trustees may he satisfied as to payment when a 
release is made. 

SWARTZELL, RIIEEM & 
HEXSEY CO., 

727 Fifteenth Street , N, 

Wasliingt 


W., 
bn, 1). C. 


Secured hv First Deed of Trust to Luther A 
« 

and Edmund I>. Elieem, Trustees Conveving Lot 


Swart zell 
24, Square 


11)72, as described in deed of trust dated Januaijy 30, 

Reverse Side of Note. 


Pay to the order of Miss Minnie E. Simpson, without re¬ 
course to me. 


JOHN If. IIOILMEAD. 


j d 


Plea. 

Filed March 4, 1931. 


The defendant, David L. Stern, for a plea to tHe declara¬ 
tion filed in the above entitled cause and to cjach count 
thereof, admits that he made and delivered each of the two 
promissory notes set forth in said declaration, but he de¬ 
nies that the plaintiff is the holder and owner of said notes, 


d interest 
savs that 


or either of them, and denies that the principal ai: 

due thereon has not been paid and further 
b by the terms of said notes the principal anjd interest 
thereon was payable at the office of Swartzell, Rheeni 
and Ilensey Company, Washington, District of Columbia, 


and that the privilege was reserved of paying sai 
any time before maturity, as specified on the fa<j 
notes and he says that both of said notes were p 


1 notes at 
■e of said 
lid, on to 


wit, November 1, 1929, in accordance with the ternjs thereof, 
to the said Swartzell, Rheem and Ilensey Company, which 


company was acting as the agent for the said plajntiffs for 
the purpose of receiving payment thereof. He denies that 
he or anyone for him, or on his account or with his author¬ 
ity, has paid interest thereon since November 1, !l929. 
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Wherefore he, denies anv and all indebtedness to the 
plaintiff herein. 

ALYIX L. XEWMYER, 

Attorney (or Defendant. 

Affidavit. 

****** ^ 

District of Columbia, To wit: 

I, David L. Stern, beimr first duly sworn on oath depose 

and say that I am the person named as defendant in the 

above entitled cause and I denv that I am indebted unto 

* 

the plaintiff, Minnie E. Simpson in the sum of Two Thou¬ 
sand ($2,000) Dollars, with interest, or in any other sum 
whatsoever, but sav that I have a just defense to the whole 
of said plaintiff's alleged claim by reason of the fact that 
the two promissory notes upon which said plaintiff sues 
provided by their terms that the principal and interest 
thereon was payable at the office of Swartzell, Rheem and 
Ilensey Company. Washington, District of Columbia, and 
reserved the privilege of paying said notes at any time 
before maturity and I further aver that both of said notes 
were paid on, to wit, Xovember 1, 1 929, in accordance 
7 with the terms thereof at the office of Swartzell, 
Rheem and Ilensey Company, which said company 
was acting as the a trout for said plaintiff’ for the purpose of 
and in receiving payment thereof. He deni(‘s that he or 

anvone for him, or on his account or with his authoritv, has 
• • 

paid anv interest thereon since Xovember 1, 1929. 

DAVID L. STERX. 

Subscribed and sworn to before me this 2nd day of March, 

v.m. 

[seal.] , AUCUSTA SILV HR MAX, 

Sot ary Puldie , D. (\ 

Joinder of Issue. 

Filed April 24, 1931. 


The plaintiff joins issue on the pleas of defendant filed 

herein. 

II. WIXSHIP WIIKATLKY, 

H. WIXSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff. 
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Additional Picas. 
Filin! December 5, ldMl2. 


Leave of court first obtained, defendant the follow¬ 
ing additional pleas in the above entitled cause. 

Second Pica. 

The defendant, David L. Stern, for a further plea to the 
declaration herein and to each count thereof adjmits that lie 
made and delivered each of the two promissory notes set 
forth in said declaration but denies that (the plaintiff 
8 is the holder and owner of said notes or either of 
them and denies that the principal and Interest due 
thereon has not been paid and further denies that he is in¬ 
debted thereon for the reason that on January 3|), 1928, and 
contemporaneous with the execution of said nqtes the de¬ 
fendant executed and delivered his deed upon real estate in 
the District of Columbia improved by the Police de Leon 
Apartment transferring legal title thereto to |Luther A. 
Swartzell and Edmund D. Rlieem as trustees foy the plain 
tiff herein and other holders of notes executed i 
series with the notes held by tin* plaintiff herd 


i tin* same 
rin for tlie 


purpose of securing to the plaintiff and to the other holder? 


j»f the said 
he release 


of notes tin* payment of the principal amount ( 

notes with interest ; that thereafter and prior to 

of tin* deed of trust executed and delivered to tlie trustees 

as aforesaid, the defendant transferred and conveyed his 

equitable interest in the Ponce de Leon Apartment to the 

Abner-Drury Company: that thereafter the saijl trustees 

acting for and on behalf of the said plaintiff dijd release, 

destroy and place beyond the control of the defendant the 

security delivered to secure the payment of the jjsaid notes 

which the defendant was equitably entitled to have restored 

to him prior to payment or other satisfaction of said notes, 

but that the plaintiff, through her agents and fiduciaries so 

acted with the said socuritv that tin* defendant 'has been 

• 

forever deprived of its use and the right of application of 
the said securitv to the satisfaction of the said notles, which 
security was and still is of greater value than the {principal 
indebtedness secured thereby. j 

Wherefore, he denies any and all indebtedness to the 
plaintiff herein. 
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9 Third Pica. 

For a further plea to the said declaration and to each 
count thereof defendant says that the plaint iff at the com¬ 
mencement of this action was and still is indebted to the 
defendant in the sum of $2,000 with interest thereon from 
July JO, 1930* at (FJ per annum, for that, on, to wit, the 30th 
day of January, 1928. and contemporaneous with the execu¬ 
tion of the notes referred to in both counts of the declara¬ 
tion, the defendant executed and delivered his deed upon 
real estate in the District of Columbia improved by the 
Ponce de Leon Apartment transferring; legal title thereto 
to Luther A. Swartzell and Edmund D. Rheem, as trustees 
for the plaintiIT herein, and other holders of notes executed 
in the same series with the notes held by the plaintiff, for 
the purpose of securing to the plaintiff and to the other 
holders of notes the payment of the principal amount of 
the said notes with interest: that thereafter and prior to the 
release of the deed of trust executed and delivered to the 
trustees as aforesaid, the defendant transferred and con¬ 
veyed his equitable interest in the Ponce de Leon Apartment 
to the Abner-Drury Company: that thereafter said trustees, 
actin'*: for and on behalf of the said plaintiff, did release, 
destroy and place beyond the control of tlie* defendant the 
security delivered for the payment of the said notes, which 
the defendant was equitably entitled to have restored to him 
prior to payment or other satisfaction of the said notes but 
that the plaintiff* through its agents and fiduciaries, have 

so acted with the said securitv that the defendant has been 

• 

forever deprived of its use and the right of application of 

the said security to the satisfaction of the said notes, which 

security was and still is of greater value than the principal 

indebtedness secured therein*; that bv reason of the said 

• • 

plaintiff's failure to deliver, restore or tender the said 
security to the defendant, the defendant has been 

10 damaged in the sum aforementioned and the defend¬ 
ant is willing that the same may be set off against 

the plaintiff's demand. 

1 ALYIX L. XEWMYER, 

Attorney for Defendant. 
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Memorandum. 

December 9, 1932.—Verdict by direction for Plaintiff. 

Motion for New Trial. 

Filed December 14, 1932. 


Comes now the defendant, David L. Stern, by 


his attor- 


t directed 
new trial 


nev, and moves the court to set aside the verdi(| 

• * > 

bv the court in the above cause and to grant a 
therein upon the following* grounds: 

1. The court erred as a matter of law in directling a ver¬ 
dict in favor of the plaintiff. j 

2. The verdict is contrarv to law. 


evidence, 
jury the 


3. "file verdict is contrary to the weight of thol 

4. The court erred in failing to submit to tlu 

issue of pro tanto ])ayment of the note by the adhiitted re 
ceipt of Swartzell, Klieem and Ilensev Company]as collec¬ 
tion agents for the noteholders of the sum of $32*i.472.92 in 
cash and the proreeds of the $44,375 note for which amount 
tin* defendant was entitled to a pro tanto credit on said 
notes to the extent that the said $2,000 note bore to the out¬ 
standing $371,000 of notes actually distributed by Swartzell, 
Klieem and Ilensev Company. ! 

5. The Court erred as a matter of law ip holding 
11 that the trustees under the $375,000 trust iiji the per¬ 
formance of their work in executing the i 
the deed of trust were acting as the agents of the 
the note as well as the agents of the noteholders. 

* i 

0. The court erred in failing to hold as a matter of law 
upon tin* evidence that the trustees in the execution of 
said release were the representatives of the noteholders. 

7. Tin* court erred in failing to submit to the jury the 
issue under all of the facts and circumstances as shown by 
the evidence as to whether or not the said trustees in the 
execution of the release were the agents of the noteholders 
and not the agents of David L. Stern, the defendant. 

8. The court erred in failing to sustain the equitable plea 
tiled bv the defendant. 


elease of 
maker of 


2—5951a 
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9. The ruling of the court in directing a verdict under 

o o 

the law and evidence is a denial of the defendant's consti¬ 
tutional rights and due process of law. 

ALVIN L. XEWMYER, 

Attorney for Defendant. 

Supreme! Court of the District of Columbia. 

Friday, December 30, 1992. 

Session resumed pursuant to adjournment, lion. .Joseph 
W. (’ox. Justice, presiding. 


Upon consideration of the motion tiled herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby denied, and judgment on the verdict in this cause is 
ordered. 

Wherefore it is considered that plaintiff recover of de¬ 
fendant herein the sum of Two Thousand Dollars 
12 ($2,000,091 with interest from Julv JO, 1930, together 

with costs of suit to be taxed by the clerk and have 
execution thereof. 

Supreme Court of the District of Columbia. 

Mondav, .Januarv 9, 1933. 

Session resumed pursuant to adjournment, lion. Joseph 
W. Cox, Justice, presiding. 


Comes now the defendant by his attorney of record, in 
open Court, and notes an appeal to the Court of Appeals 
of this District from the judgment entered herein on De¬ 
cember .">0, 1932: whereupon, an undertaking to act as a 
supersedeas bond is hereby lixed in the sum of Two Thou¬ 
sand Five Hundred Dollars ($2,300.00). and a further un¬ 
dertaking to act, as a cost bond is hereby fixed in the sum 
of One 'Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($.”>0.00) cash with the clerk in lieu thereof. 

Mem oranda. 

January IS, 1933. Bond on appeal ($100) approved and 
tiled. 

Proposed Bill of Exceptions—filed. 
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Assignment of Errors. 
Filed January 18,1933. 


The defendant assigns as error committed bk* the trial 

' t 

court the following: 

1. The Court committed error in directing a verdict for 
the plaintiff and in refusing to submit the cast* t|<> the .jury. 

2. The court committed error in holding; as a mat- 
13 ter of law that there had been no payment of the 
plaintiff's notes, under the terms of the notes and 
deed of trust. 

3. The court committed error in failing to submit to the 

VT* 

jury the issue of pro tanto payment. 

4. The court erred in failing to hold that the Swartzell, 
Hlieem and Ilensey Company were the authorized agents 
of the plaintitT, for collection of her notes, under the terms 
of tlie notes and deed of trust. 

5. The court committed error in holding that the trustees 
under the deed of trust in executing a release of the deed of 
trust were actinias agents of the defendant. 

(). The court erred in refusing to hold that the trustees 
under the deed of trust in executing a release ac ed as the 
representatives of the noteholders or of the then owner of 
the equity of redemption. 

7. The court erred in failing to sustain the equijlable plea 
filed by the defendant. 

S. The court erred in failing to sustain the defendant’s 
plea of set off. 

ALYIX L. XFWMYKR, 

Atfornr/i for Defendant. 

Supreme Court of the District of Columbhji. 

I 

Friday, March .j>, 1933. 

i 

Session resumed pursuant to adjournment, Iloiji. Joseph 
\Y. Cox, Justice, presiding. | 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by hisjattorney 
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submits to the Court his Bill of Exceptions taken at the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 

14 Designation of Record. 

Filed January 18, 1933. 

• *=***#* 


The clerk of the Supreme Court of the District of Colum¬ 
bia will please prepare record on appeal in this case, and 
the following 1 are herein* indicated for inclusion in the 
record: 

1. Declaration. 

2. Pleas (3). 

3. Memo.: Joinder in Issue. 

4. Memo, of Verdict. 

5. Motion for Xew Trial. 

6. Memo, overruling motion for new trial and judgment. 

7. Notation of appeal and bond fixed and of filing and 
approval of bond. 

8. Memo, of filing and submission of Bill of Exceptions. 

9. Bill of Exceptions. 

10. Assignment of Errors and date of tiling. 

11. This Designation of Record. 

A. L. XEWMYER, 

At to meg for Defendant . 

Notice. 


Service of a copy of the foregoing Designation 
Assignment of Errors and Bill of Exception 
edged, this 18 dav of Januarv, 1933. 


of Record, 
s acknowl- 


II. WIXSHIP WIIEATLEV, 
\YM. E. RICHARDSON, 

Attorneys for Plaintiff. 


13 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia . ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 



13 


DAVID L. STERN VS. MINNIE E. SIMPSON;. 

pa ires numbered from 1 to 14, both inclusive, tp be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is mjade part of 
this transcript, in cause Xo. 79251 at Law, wherein Minnie 
E. Simpson is Plaintiff and David L. Stern is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe niv name and 
aflix the seal of said Court, at the City of Washington, in 
said District, this 6th dav of April, 1933. 

[Seal Supreme Court of the District of Colombia.] 

FKAXK E. CUXXIXGIlAM, 

Clerk . 

J6 Copy. 

In the Supreme Court of the District of Columbia. 

Law. Xo. 79,251. 

Minnie E. Simpson, Plaintiff, 


David L. Stern, Defendant. 

Bill of Exceptions. 

Be it remembered that at tin* trial of the case before Mr. 
Justice (’ox and a jury, duly impanelled and sworn to try 
the issues herein, which trial began on the 7th day of De¬ 
cember, 1932, and thereafter was further proceeded with, 

the hereafter recited proceedings were had and evidence 
given or offered, before the Court and jury. 

The plaintiff, Minnie E. Simpson, to maintain tin* issues 
on her part joined testified that the two notes slijown to her 
in open court and introduced in evidence, copiejs of which 
are attached to the declaration, were endorsed fo her and 
that thev were her notes. On cross examination the wit- 

• j 

ness testified that she purchased the notes fromj Swartzell, 
Klieem and Hensey Company and that they werj? delivered 
to her by mail. The plaintiff thereupon restecj her case. 

Whereupon the defendant, David L. Stern, to maintain 
the issues on his part joined, testified that he h^s spent all 
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of his life in Washington and that lie is engaged in tin* busi¬ 
ness of Architect and Builder and lias been so engaged for 
fifteen years; that in 1928 he built the Ponce de Leon 
Apartment at 4b 14 Connecticut Avenue, on ground owned 

bv him and the firm of Swartzell. Kheem and Ilensev (om- 
• % 

pany loaned him the funds for its erection, which loan was 
known as a construction loan, in the sum of $375,000, 
17 evidenced by live hundred and live notes, payable to 
John II. Ilolmead, secured by a first deed of trust 
executed by him and his wife, to Luther A. Swartzell and 
Edmund 1). Klieem, trustees. That the payee of the series 
of notes, John 11. Ilolmead. was treasurer of the Swartzell, 
Kheem and Hensey Company and that In* left it to that 
company to determine to whom the notes should be made 
payable. That the amount of the loan was not advanced to 
him at one time but as the construction of the building 
progressed: that the building was completed around Sep¬ 
tember, 1928, and was thereafter sold on the 17th day of 
January, 1929, to tin* Abner Drury Company through the 
Southern Building Investment Company, real estate brok¬ 
ers, and that the Swartzell, Kheem and Ilensev Company 
had no part in the said salt* to the Abner Drury Company. 
The said deed from David L. Stern to Abner Drury Com¬ 
pany recites inter alia “subject to a first deed of trust of 
record in the sum of $375,000, dated January 30, 1928. with 
interest at iV * per annum payable semi-annually; principal 
due January 50, 1951." The defendant further testified 
that after the transfer of the building to the Abner Drury 
Company he made no payment of principal or interest on 
account of any of tin* promissory notes, that he did not 
know the Abner Drury Company, some months after tin 
purchase of the property, had refinanced the property, noi 
did he have any means of obtaining such information. The 
witness then stated he was not. at any time from the sale of 
the property to the Abner Drury Company to the time of 
the Bankruptcy of the Swartzell, Kheem and Ilensev Com¬ 
pany requested to make any payment on any of the notes 
nor was any claim thereon made against him. The defend¬ 
ant further testified that for ten years prior to the erection 
of the Ponce de Leon Apartment House he had built many 
others in the District of Columbia upon which construction 
loans were placed by the Swartzell, Kheem and Hensey 
Company; that he was not financially interested in the 
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Swartzell, Rheeni and Ilensey Company but w^is merely a 
client of the com])any. The defendant then statjed that only 
after the bankruptcy of the Swartzell, Rheeni and Ilensey 
Company on January 126, 19*11, did he learn of the 
18 claim that the notes had not been paid. I 

()u rmss~r.nnninatinu tin* defendant testified that he 
had <*re*cte*el about nine or ten buildings in Ihe District 
of Columbia, which were financed by the Swartzell, Rheeni 
and Ilensey Company in the form of construction loans, 
charidmn* certain commissions therefor varying from five to 
ten per cent. Resides these nine or ten lie had erected 
some six or seven more together with his partner Tomlin¬ 
son with whom Ik* was associated from 19-0 to 19-7, which 

buildings had been financed in the same wav bvl the Swart- 

* * | 

zell, Rheeni and Ilensey Company, the construction loans 
thereon ran.uiiiLr from 800.000 to $450,000; that he made 


weeklv visits to tin* Swartzell, Rheeni and He 


nsev Com¬ 


pany after October 19129 lint made* no inquiry as to 
whether the interest had been paid on the notes se¬ 
cured by the Police* do Leon which Ik* had sold t<| tin* Abner 
Drury Company. On redirect e.rantinaf ion thc*| defendant 
t(*stilie*d, that tin* commission for the* loan wojuld be de- 
ducteel from the* face* amount of the* loan and t|he* balance 
delivered to him weekly as the* erection of the building 
]>ro”Tesse*el, which would generally extend over a period of 
six months; that the* Swartzell, Rheeni and Ilensey Com¬ 
pany had a reputation of hiidi standing and ranked first in 
Washington as an institution doiim a mortmbie banking 
business; that at the time* of the* Swartzell, I|heem and 
IIe*nsey bankruptcy lie* too was the* holder of certain notes 
purchased from the Swartzell, Rheeni ami Hebsoy (oni- 
pany on other buildings and that he* filed his claim in bank¬ 
ruptcy for the* notes he held and that he is inj the same 
position regardiim his notes as the plaintiff herein. The 
de*fe*nelant the*n testified that Ik* had no part in tlije* selection 
of the* trustees under the* ele*<*d of trust. 

Recross: 

lb* knew what the Swartzell, Rheeni and TTensev Com- 

j * 

pany dee*d of trust contained and was familiar with the 
provisions in it. 



16 


DAVID; L. STERN VS. MINNIE E. SIMPSON. 


Charles W. Handy being called as a witness for the de¬ 
fendant. testified that at present he is employed by the trus¬ 
tees in bankruptcy of tin* Swartzell, Rheein and I Ion- 

19 sey (Vunpany and has been so employed since tin' 
bankruptcy of the company; that prior to the bank¬ 
ruptcy of the company he was employed by tin* company 
as a bookkeeper for twenty-six years; that Edmund D. 
Rheein was the Vice President and active head of the com¬ 
pany; that Luther A. Swartzell. president was not active 
in the management of the business; that lie kept the rec¬ 
ords of the company and knows of his personal knowledge 
that the Swartzell. Rheein and Ilonsoy Pompany financed 
tin* construction loan for the erection of the* Ponce de Leon 
Apartment House in 1928. The witness then refreshed his 
recollection bv looking at the ledger card containing the 
account of David L. Stern and testified, that tin* loan was 
$373,000; that the 10V fee deducted therefrom by the com¬ 
pany amounted to $.‘>7,7)00 and the not amount of tin* loan 
was paid in installments as the work progressed; that Miss 
Simpson's ledger card indicated that she became a cus¬ 
tomer prior to January 1921 (the records brought to court 
by the witness did not antedate 1921); that the ledger card 
shows that in January 1921 the plaintiff received interest 
on certain notes described as the Dyer note and the Bond 
note and amain in July 1921, she received interest on the 
Bond note and in September on the Dade note. The card 
shows that in 1922 plaintiff received an additional ^ in¬ 
terest on a Ilcil inote for three years, amounting to $70— 
“which was additional interest for three vears on a note 
which she purchased and $10 was bonus on a previous note 
which this note was reinvested into." The card further 
shows that in 1922 there was a reinvestment of the funds 
of the Dyer note into the Ilcil notes, all of which notes wen* 
secured by real estate mortgages and that a reinvestment 
occurred in 1922 by the Barr note being paid and the plain¬ 
tiff «rottintr. as a reinvestment, the Kite note, together with 
a check for $30, representing adjustment of accrued inter¬ 
est and bonus due as a result of payment of the note prior 
to maturity. In July and September plaintiff received in¬ 
terest on the notes she then held. In 1923, besides 

20 receiving regular interest payments plaint iff re¬ 
ceived $10 in settlement of interest upon the Dade 

note, the proceeds having been reinvested by the Swartzell, 
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Kheem and Ilensey Company in new notes, described as the 
Kamov notes. None of the notes so held mat bred in 1924 
so that plaint iff received during the year only jt lie regular 
interest hut the Ileil notes were paid off on IfVbruary G, 
192.1 and the plaintiff received as a reinvestment notes de¬ 
scribed as Stern and Tomlinson notes. In 19(2(5 plaintiff 
received regular interest and also new notes, described as 
the White notes, being a reinvestment after tljie payment 
of the Kamov notes and an adjustment of interest which 
had already accrued on the said notes. In 1927, plaintiff 
received only regular interest payments, none of the notes 
having been prepaid or matured. In February 1928 the 
Stern and Tomlinson notes were paid off and tlje proceeds 
of those notes were invested in Stern notes secured by the 
Ponce de Leon Apartment House, involved in thii suit, num¬ 
bered 2d and 24. Thereafter plaintiff received Interest in 

Fobruarv on the White notes and in Julv on the Stern 
• • 

notes and again in January 1929. In 1929 the White notes 
were paid, $2,000 and $G5 interest was paid on It lie White 
notes and she received Broadmoor Corporation notes for 
$2,000 I suppose on the White note, and a charge of $00 ac¬ 
crued interest on the Broadmoor notes at the tiine of that 
reinvestment. Counsel for the plaintiff objected to testi¬ 
mony of the witness relative to the 1929 transaction on the 
ground that it occurred subsequent to the acquisition of the 
Stern notes, which objection the court overruled,! giving an 
exception to the plaintiff. The witness then testified that 
on December 10, 192!), the plaintiff's account was credited 
with $2,000 in payment of the Stern notes numbered twenty- 
three and twenty-four. The plaintiff’s account further 
showed that in January 1DM0 the plaintiff’s account was 
credited with the regular interest payment upon the 
21 Stern notes and that the Swartzell, Klieemj and Ilen- 
sey Company sent the plaintiff their check therefor. 
The witness then stated that it was a custom and practice of 
the Swartzell, Klieem and Ilensey Company to] mail out 
checks for interest to its customers about a week [before in¬ 
terest payments became due so that the customers distant 
from Washington and those in Washington woujd receive 
interest at or before the due date and this was done whether 
or not the makers of the notes had paid interest to the 
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Swartzell, Kheem and Ilensey Company. During’ the con¬ 
struction period of tlie Ponce de Leon and while Stern held 
title to tin* said building only one interest period intervened, 
on July MO, TOMS, and the Swartzell, Kheem and Ilensey Com¬ 
pany paid the interest to the noteholders and deducted the 
sum so paid from tin* $.‘175,000 credit on the Stern Account. 
The next pavment of interest, Januarv 1029, and those fol- 
lowing wen* made by the Abner Drury Company, the party 
to whom David L. Stern had conveyed the equitable title to 
the Ponce de Leon Apartment House on the 17th day of 
January, 1929. 'file plaintiff received interest also in July 
1929 which had been paid by the Abner Drury Company 

and in Januarv and Julv 19JO from the Swartzell, Kheem 

• • 

and Ilensey (’ompany. 

Tin* witness further testified that the Swartzell, Kheem 
and Ilensey Company had approximately three thousand 
customers, scattered throughout the Lnited States and in 
Prance and (Jermany; that in the selection of investments 
and reinvestments the customers dealt with Mr. Kheem, 
Mr. Di-ewer or Mr. Ilolmead and that he thinks that Miss 
Simpson had dealt with Mr. Kheem; that tin* Swartzell, 
Kheem and Ilensey Company were engaged in the business 
of investment and mortgage bankers and had been so en¬ 
gaged, as the oldest business of its kind in the District of 

Columbia for sixtv-two or sixtv-three vears; that the com- 

• • » 

pane's reputation was always considered first class in every 
detail and considered by most people tin* best linn of its 
kind in the District of Columbia. Witness testified, over 
objection by the plaintiff and exception allowed as to the 
cash bank’ balance had bv the Swartzell, Kheem and 
22 Ilensey Company as follows; 

Hate. . Amount. 

October 16,1929 $539,000 

•• 17. •• 537.000 

18. “ 527,000 

19. “ 504,000 

22. “ 518,000 

23. •• 483.000 

24. •’ 485,000 

“ 25. “ 400.000 

“ 20. 439,000 

28. “ 439.000 
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I >att\ 


29, 
31, 

November 1, 


4 4 


9 

4-. 


4 4 


4 4 


4 4 


4 4 


4 4 


Amount. 

442,000 

433,000 

740,000 

665,000 

660,000 


that these daily hank balances covered the period (Novem¬ 
ber 1, 1929) during which the Abner Drury Company re¬ 
financed the property by obtaining a new first trust of 
$525,000 from the New York Life Insurance Company; that 
the Abner Drury Company purchased the property from 
the defendant on .January 17, 1929, and the Abner Drury 
Company thereafter did pay the interest installments due 
in the month of January, 1929 and in July 19219; that in 
the refinancing of the property the Swartzell, l^heem and 
Hensey Company received $324,472.92 by check from the 
District Title Insurance Company and a note, secured by 
a second trust placed on the property by the Abjier Drury 
Company in the sum of $44,375.00; that witness did not 
know who satisfied refinancing charges in connection with 
the transaction; that Mr. Klieem arranged the refinancing 
and acted for the Swartzell, Klieem and Hensey]Company 
in closing the transaction; that of the outstanding $375,000 
in notes secured by the original first trust on the property 
only about $9,000 had been paid off to noteholders; that 
at the time of the refinancing the Swartzell, K)ieem and 
Hensey Company owned $4,000 in notes, $571,000 only out¬ 
standing: that of the $371,000 notes not owned In the com¬ 
pany, $64,300 of such notes were in tin* possession and cus¬ 
tody of the Swartzell, Klieem and Hensey Company being 
held for clients for collection. That with respect to the 
dealings of the plaintiff with the Swartzell, Kljieem and 
Hensey Company her ledger card indicated jtliat Miss 
25 Simpson, when a note came due or was paid, re¬ 
ceived the proceeds of the note for reinvestment with 
Swartzell, Klieem and Hensey Company. That from 1921 
to the time of the bankruptcy of the company the (?ard does 
not show that sums were ever withdrawn from ]the com¬ 
pany when any of the obligations she held were paid, but 
she mav have gotten monev on some of the notes. “I 
mean, if a note came due and it was not paid and Miss 
Simpson, or any other noteholder—they would get the 
monev and tliev charged it against the loan account and 
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not against tin* individual holder,*' hut according to Miss 
Simpson's card she never drew down any of the money 
that was there for investment; that from 1921 the plain¬ 
tiff’s card indicated that she had seven separate transac¬ 
tions with the company; that the practice of the company 
relative to the payment of bonus for notes paid prior to 
their maturity was not to credit the bonus to the custo¬ 
mer's account at tin* time when the bonus was earned, but 
such bonus would become due on the interest date or it 
became a reinvestment, paid to the customer when a new 
note would be delivered as a reinvestment, which ordinarily 
had interest accrued thereon and an adjustment at such 
time would be made of such accrued interest due the com¬ 
pany and the bonus due the customer. That in cases where 
notes were paid and the funds so realized not immediately 
reinvested, the Swartzoll, Kheem and Ilensey Company 
would continue to pay interest to the customer as though 
the fund had been reinvested; that the defendant, David 
L. Stern, had no part in the refinancing of the property 
by the Abner Drury Company: that it was a customary 
practice of the Swartzell. Kheem and Ilensey Company at 
that time and prior to that time to take second trust notes 
in part settlement of refinancing plans and that they had 
done so in numerous cases. 


On cross-examination tin* witness testified as follows: 
That it was the practice of the company to send out no¬ 
tice 1 when interest payments were being made and that 
such notice had been sent out to the plaintiff; notices 

24 of Julv, 1929. Julv 192S, and Januarv, 1929, being 
• • • 

introduced in evidence, which notices are upon a 
similar printed form, one of said forms being copied as 
follows: 

“We enclose herewith draft for $()0 in payment of semi¬ 
annual interest on note ‘Stern'. 

The enclosed check will serve as our receipt for above 
interest. 

SWARTZELL, KIIEEM and IIEXSKY 
COMPANY, 

By JOHN IL HOLM HAD, 

Treasurer. 


that he identified a letter dated January 28, 1928, produced 
by the plaintiff a>f having been signed by Mr. Kheem, which 
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the plaintiff introduced in evidence marked “Simpson Ex¬ 
hibit Xo. 7" together with a letter dated February 1, 1928, 
identified as “Simpson Exhibit Xo. 6” and two letters sent 
by the Swartzell, Kheem and Hensey Company marked 
“Simpson Exhibits A and B,” the same being the notices of 
January, 1930, and July 1930, upon the above qjuoted form 
transmitting interest checks to the plaintiff. Counsel for 
the plaintiff thereupon read in evidence Hill Exhibit Xo. 
12 being a check dated October 31, 1929 of the District Title 
Company, in the sum of $324,472.92 payable to tlie order of 
Swartzell, Kheem and Hensey Company and endorsed by 
the company, payable to the Federal Americaii Xational 


Bank. There was also introduced in evidence a'jnd read to 
the jury copies of notices of interest sent by tlu| Company 
to Miss Simpson in 1929 and 1930. The 1930 notices sent 
to the plaintiff made no change in the form or contents of 
the notice from that used prior to date when tllie refinan¬ 
cing occurred. Simpson Exhibits Xo. six and si veil, being 
letters from the* company to the plaintiff were i]ead to the 
jury as follows: j 

Januarv 28, 1928. 

“Dear Miss Simpson: 

We are enclosing herewith our check for $05.00, repre¬ 
senting the semi-annual interest due January 31 it on your 
notes of Stern and Tomlinson, aggregating $2,000. As 
these notes mature on that date, will you kindly send them 

on for collection, at vour convenience. We will be 

* 

25 pleased to furnish you with another first jelass first 
deed of trust loan in reinvestment of these) proceeds 
should vou desire to have us do so. With kindest regards, 
we remain, verv trulv vours, Swartzell, Kheem aild Ilensev 

• • • 7 I • 

Company, by E. D. Kheem, Vice President." 


“Dear Miss Simpson: 


February 1, 1928 


We are in receipt of your Stern and Tomlinson notes 


aggregating $2,000, and in accordance with youi 


we are sending you herewith in reinvestment of these pro¬ 


ofed Jan- 
which we 


ceeds, loan of David L. Stern for that amount, d 
uary 30, 1928, bearing interest at 6 per cent, and 
consider amplv secured bv first deed of trust. Aslvou have 

• % * # j * 

received the interest on the Stern and Tomlinson notes to 


request, 
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January 31st, there will lx* no adjustment. Thanking you 
for your courtesy, we remain, with kindest regards. Yours 
very truly, Swartzell, Rheein and Hensey Company, by 
E. D. Rheein, Vice President." 

As to the practice of tlie company relative to the nature 
of the entries made of transactions involving bonus the 
witness denied that the bonus was credited to the cus¬ 
tomer’s account at the time of prepayment but that credit 
to customers' accounts occurred only when reinvestments 
were made, and that this was tin 1 custom and practice of 
the company for fifteen years or more prior to the com¬ 
pany's bankruptcy. That commencing with 1928 the com 
pany had not accumulated a large amount of notes without 
notifying the holders that they had been paid but that 
this conduct did not begin until tin* last part of 19*29 and 

the vear 1930: that he could not sav whether in anv in- 
• • • 

stance any of the notes held bv the plaintiff had been pre¬ 
paid or that she had a right to a bonus on any of them, 
except the last two, the Broadmoor and Stern notes: that 
he did not personally know Miss Simpson but obtained his 
knowledge from the book entries of his office. The witness 
then identified a copy of a receipt issued by the company 
to customers leaving notes with the company for collec¬ 
tion and safekeeping and that, of the Stern notes, the com¬ 
pany held under such receipts notes aggregating 
2<> £(>4,300. Said receipts were upon the following 

form : 

7*27 Fifteenth Street, X. AY.. 

Washington, 1>. 0., February 0, 1928. 

“Received of Miss Amelia M. Allyn for collection and 
safekeeping two notes drawn by David L. Stern, Xos. 41 
and 309, aggregating £1,7)00.00, dated January 30, 1928. 
secured by first deed of trust on Lot 24, Square 1972, bear¬ 
ing interest at the rate of (> per cent. Three years, S. W. 
Cor. Conn. Ave. & Appleton St. 

SWARTZELL, RUE EM and 
HEXSEY CO., 

By .1X0. H. HOLME A I), 

Treasurer 


Upon redirect examination the witness testified that the 
same type of construction loans made to Stern for the 
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erection of the Ponce de Leon Apartment Iloiise had also 
been made by the Swartzell, Rlieem and Hensev Company 
in the construction of the Shoreham Hotel, Waj*dman Park 
Hotel, Hay-Adams House, Broadmoor Apartijnent House 
and a number of other large building- in tliei District of 
Columbia; that the Mr. Rlieem referred to in Ijlie witness' 
testimonv as the Vice-President and active manager of the 
Swartzell, Rlieem and Hensev Company is the same Mr. 
Rlieem who is now confined to the Federal Penitentiary 
at Lorton, Virginia. 

W. L. Trenholm Abrams was then called as a witness 
for the defendant and testified as follows: that| in October 

1929 he was a real estate broker in the District (if Columbia 

1 

associated with tin* firm of Randall Hagner and] Company; 
that he was at that time familiar with the Ponjce de Leon 
Apartment House and knew that it was owned by the 
Abner Drury Company and that it had a first trust of 
$375,000 upon it financed by the Swartzell, Rlieem and 
Hensev Company but did not know who erected the build¬ 
ing 1 or who made the notes secured by the deed of trust; 
that in September 1929 he went to the Abner ijrury Com¬ 
pany with tin* idea of refinancing the existing mortgage 
and of securing for them a desirable mortgage and loan 
from the Xew York Life Insurance Company aijd securing 
for himself and the Randall Hagner Company]a commis¬ 
sion for arranging the loan since tin* Randall Hagner Com¬ 
pany was the local correspondent for the Xew!York Life 
Insurance Company; that the defendant, Davkj L. Stern, 
had nothing whatsoever to do with the Refinancing 
27 nor did he ever see him or have anvtliing to do 
with him at that time nor did he eveni know the 
defendant at that time; that he knew that the trust upon 
the property existing at that time would matijire in ap¬ 
proximately 18 months and bore interest at W/c upon $375,- 
000; that he proposed to the Abner Drury Conjpany that 
he could probably arrange a new mortgage for $325,000 at 
an interest rate of 5CO for a period of three years which 
would give them the advantage of an additional jl8 months 
before maturity and also the advantage of a lower interest 
rate. That Mr. Drury of the Abner Drury Company 
agreed to the plan submitted by the witness] and the 
Swartzell, Rlieem and Hensev Company agreed]to take a 
second trust of $50,000 for the difference betweep the pro- 
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posed new trust of $0*25,000 and the existing $075,000 trust 
and Mr. Drury agreed to do that provided Swartzell, 
Rheein and Ilensey Company would pay all of tin* expenses 
in connection with tin* transaction; thereafter tin* New 
York Life Insurance* Company refused to grant the loan 
at 5 \-y,i interest hut expressed a willingness to do so at 
() f /r, which proposition tin* Aimer Drury Company refused 
to accept unless tin* interest rate would he reduced to 
5 1 which was accomplished hy the Swartzell, Rlieeni 
and Ilensey Company agreeing to pay tin* additional • 
and deducting that amount from tin* amount of the second 
trust to he executed hy the Aimer Drury Company to the 
Swartzell, Rheein and Ilensey Company, that is, one-half 
per cent per annum for three //ears being or $5,(525, 

thereby reducing the said second trust from $50,000 to 
$44,375, the Swartzell, Rlieeni and Ilensey Company thus 
agreeing to make up the difference. It was further agreed 
that Mr. Drury of the Abner Drury Company would per¬ 
sonally indorse the note in that amount, which was accord¬ 
ingly performed. The terms of the plan of refinancing 
were introduced in evidence in tin* form of a letter there¬ 
upon introduced in evidence hy the defendant, from tin* 
Abner Drury Company to the Randal Hagner Company, 
dated September 5, 10*20: 


■>s 


“ ( i ENTI.EM EN 


With regard to the proposed refinancing of the Ponce 
de Leon Apartment Building, I am prepared to make the 
following proposition: Your office is to secure for us a first 
mortgage loan from the New York Life Insurance Company 
with interest at fi per cent for a period of three years, to 
be secured on the above property, in the sum of $3*25,000. 
This loan is to be secured at absolutely no expense to us. 
The Swartzell, Rlieeni and Ilensey Company who hold the 
present first mortgage of $575,000, are to agree to take a 
new second deed of trust back of the new proposed first 
deed of trust in the sum of $44,375. This loan to bear 
interest at the rate of six per cent and to mature January 
30, 1031. The Swartzell, Rlieeni and Ilensey Company is 
also to pay all costs in connection with this refinancing, 
and to release tlie present first deed of trust upon presen¬ 
tation of the proceeds of the new loan and the above men- 
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i 

tionod second trust notes. Very truly yours, 4bner Drury 
Company, by Abner Drury, Secretary-Treasurer.” 

| 

Tlie said letter further contained a notation at! the bottom 
thereof bv Peter A. Drurv agreeing to endorse the second 
trust note, in the following form: | 


“I hereby agree to personally endorse ainjl guarantee 
the payment of the above mentioned second trust in the 
amount of $44,375. It is further my understanding that 
if this financing is accomplished the new loan (will not be 
available until about November 1, 1929. It is (further my 
understanding that the interest on the now existing first 
mortgage of $375,000 will be paid by me to ihe date of 
payment of this mortgage, and the interest <j>n the new 
mortgage will not start until the releasing of jhe present 
mortgage. Peter A. Drury.” 

i 

i 

The witness then identified the following lettelr from the 
Swartzell, Rheem and Hensey Company dated (September 
(>, 1929 to the Randal Hagner Company which 
duced in evidence, confirm- the terms set foil 
Drury's letter: 

‘‘Gentlemen : 


was intro¬ 
th in Mr. 


Referring to the letter from Abner Drury Company to 
you under date of September 5, 1929 regarding the re¬ 
financing of the Ponce de Loon Apartment, we beg to 
advise that we will accept the following proposition: 1. 
W e will accept in payment of the present first trust of 
$375,000, $325,000 in cash and a second trust note for $44,- 
375 to be made by the Abner Drury Company aiu| endorsed 
and guaranteed by Peter A. Drury. In addition to this, 
we are to receive, of course, interest to date ofj payment. 
The second trust referred to is to mature January 30, 1931, 
and to bear interest semi-annually at the rate of six per 
cent per annum. 2. We agree to pay the cost of the re¬ 
financing and a commission up to one and one-haljf per cent 


for securing the new loan. 3. This proposition 


is accept¬ 


able to us on the condition that the proposition be 


29 closed as of November 1st, 1929. 4. The R 


andall II. 


Hagner Company is to obtain a commitment for the 


4—5951a 
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loan of $325,000 on or before Saturday, September 21st, 
1929, or otherwise this proposition is not acceptable. 
Yours very truly. Swartzell, Rlieem and Ilensey Company, 
bv E. D. Rlieem, Vice President.” 

In re})ly to tin* foregoing letters the Randall I burner ('om- 
pany wrote to the Swartzell, Rlieem and Hensey Company 
on the 9th day of September, 1929, as follows: 

“Gentlemen : 

We beg to acknowledge receipt of your letter of Septem¬ 
ber 6th outlining the basis upon which we are to endeavor 
to refinance the Ponce de Leon Apartment. The terms 

and conditions enumerated bv vou are in accordance with 

• * 

out understanding as well as that of the Abner Drurv 
Company and Mr. Peter A. Drury with reference to the 
endorsing of the second trust notes. The application has 
been forwarded to the New York Life Insurance Company 
and as soon as we receive their decision we will imme¬ 
diately advise you. You understand, of course, that our 
making the loan is subject to their approval, although we 
are of the opinion that the loan will be acceptable to them. 
Yerv trulv vours, Randall II. 1 burner A Co., Randall II. 
Ilagner. ” 

and to the Abner Drurv Companv also dated September 9. 
1929: 

“Gentlemen : 

We have your letter of September 5th outlining the 
basis upon which you are willing to have the Ponce de Leon 
Apartments refinanced. * * * You understand, of 
course, that this refinancing is subject to their approval, 
although we feel quite confident that it will be acceptable 
to them. Thanking vou, we are, verv trulv vours, Randall 
II. Ilagner A Company, by Randall II. Ilagner.” 

The witness identified the application for the loan from the 
Xew York Life Insurance Company made by the Abner 
Drury Company 1 dated September 4, 1929, containing a 
description of the property, rent and taxes, including the 
following questions and answers: 


“Are you now the actual owner of the property? Yes. 
When was the property purchased and deeded to you? In 
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1928. 'W hat price was paid and on what terms * Acquired 
bv exchange. Is the property now mortgaged; Yes. By 
whom held? Swartzell, Rheem and Henseyi Company. 
Due—January JO, 1931. Original amount, j $375,000— 
Present amount $375,000. Rate—0 per cent. The under¬ 
signed owner agrees to pay all fees and expenses 
30 incurred in the examination of insurance of the title 
and in connection with the appraisal of the prop¬ 
erty * The undersigned will arrange wit|h the occu¬ 

pants of the premises for full inspection by the|company’s 
appraisers. (Signed) Abner Drury Company, j by Joseph 
J. Rafferty, Vice President.” 


(’ompanv 
it the Dis- 
Jfe Insur- 


The witness then testified that the Insurance 
approved the application and made the loan: th 
trict Title Company examined the title for the 
anee Company, arranged for its recordation, nii(j furnished 
a preliminary report of title to the Randall (I. Hagner 
Company showing the title to lie good of record, subject 
to the mortgage of $375,000; that the rcfina|neing was 
aetuallv carried out in accordance with the teilms of the 
letters introduced in evidence: that he receive^ his com¬ 
mission from the Swartzell, Rheem and llcnsoyj Company 


]»aid through the Title Company. The witness 
tied that the property was appraised at the reqi 
Lift* Insurance Company and that one of the j 
valued the property at $015,000 and the other a 
The witness was not cross examined and excused. 


hen testi¬ 
est of the 
Appraisers 
$592,500. 


E. Roy Hill was thereupon called as a wit neks for the 


defendant and testified as follows: That Ik* is 


treasurer of the District Lawvers and Washington Title 


Insurance Company and had been associated 


assistant 


with that 


company for twenty-six years: that the examination of the 
title of the Ponce de Leon and tin* settlement undc|r the con¬ 
tract to refinance was made through his company!; that the 
settlement was made in accordance with the terms of the 
refinancing agreement: that the Title Company| received 
$325,000 from the New York Life Insurance Company to¬ 
gether with expense moneys delivered by the Abner Drury 
Company together with a second trust in the apiount of 
$44,375 and that the note for $44,375 together j with the 
Title Company’s check for $324,472.92 were delivered in 
accordance with the instruction of the parties to the Swart- 
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zoll. Rheem and Honsoy Company and simultaneously upon 
their delivery, a release of the then existing 1 trust, exe¬ 
cuted hy the trustees under the deed of trust, was 
Ml delivered to the Title Company and placed of record. 

Tlie release was introduced in evidence and read to 
the jury. After the clause of release of the property 
described herein, the following paragraph appears: 4 ‘To 
have and to hold the same, with the appurtenances unto 
and to the use of the said Abner Drury Company, fully 
released and discharged from the effect and operation of 
the said deed of trust, the debt secured thereby having 
been paid and satisfied. 

Witness our hands and seals this Mist day of October, 
10M1. Luther A. Swartzell, Edmund D. Rheem." 

The witness further testified that the release was pre¬ 
pared by the Randall Ilagner Company and delivered to 
the Swartzell, Rheern and llensey Company: that the fol¬ 
lowing clause in the quoted paragraph of the release was 
stricken out in red ink: “The notes representing said in¬ 
debtedness, (numbered 1 to MOM inclusive) having been 
exhibited to the trustees, marked paid and cancelled": 
that no one connected with the Title Company struck out 
the clause: that the release was prepared by Ilagner and 
Company and sent to Swartzell, Rhoem and llensey Com¬ 
pany; that he did not know whether or not the clause was 
stricken before it was delivered to the Swartzell, Rheeni 
and llensey Company; that the clause, however, was 
stricken before it reached the Title Company; that it was 
customary and usual in releasing a mortgage to recite in 
the release that the notes had been exhibited marked paid 
and cancelled: that there were special provisions in a 
number of deed- of trust used by the Swartzell, Rheeni 
and llensey Company which permitted a release to be *xe- 
cuted without the production or marking the notes paid 
and cancelled and that the said release herein was executed 
in accordance with the terms of the deed of trust upon the 
Ponce de Leon. That the said deed of trust provided the 
following: (Insert copy of deed of trust as filed.) The 
witness further testified that in none of the transactions 
on behalf of the Title Company with respect to the release 
of the mortgage did he have any communication with 
32 or knew of David of Da rid L. Stern in any trans¬ 
action. The witness was not cross examined and 
excused. 
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Charles W. Handy was thereupon recalled <^s a witness 
for the defendant and testified upon further crojss examina¬ 
tion as follows: that he is familiar with the fo|ms of deed 
of trust used by the Swartzell, Rheem and Hjmsey Com- 


pany; that the form of trust, as involved here’ll 


for the method of payment and non-product ipn of notes 


upon release had been used bv the Swart zell. 


, providing 1 


Rheem and 


Hensey Company since the fall of 192b. The first deed of 


trust carrving that clause was issued in Oetobei 


her 192b. Prior thereto their deeds of trust were of the 


usual form. The witness was excused withe 
examination. 


or Xovem- 


>ut further 


Thereupon the plaint iff, Minnie E. Simpson, | was called 
as witness for the defendant and testified as follows: that 


< through 
uimnier of 


uid condi 
lot her. At 


she had been continuously making invest men 
Swartzell, Rheem and Ilensev Company since the 
1920 and since 192b had not withdrawn the princjipal of any 
of her investments but continued to reinvest through Swart¬ 
zell, Rheem and Hensey Company proceeds of loans when 
paid: that she relied upon Mr. Rheem with respect to the 
investments which she made. Rheem would submit sev¬ 
eral pieces of property and recommend one <jr perhaps 
more: sav all were good, and mavbe the time 
tions would make her prefer one more than an 
the time she invested in the Stern and Tomlinsoili note, Mr. 
Rheem recommended that to her: that she had full con¬ 
fidence in Mr. Rheem and in the Swartzell, Rheem and 
Hensey Company up to the time* of the bankruptcy and 
never had occasion to doubt their integrity and business 
capacity; they stood in high repute in the comnjunity, she 
felt that they had the best judgment and weiie entirely 
safe: that she did not inspect the apartment libuse upon 
which the Stern notes were secured; she knout that her 
notes were secured bv a first mortgage on the I Ponce do 


leem and 
payments 
Hfied that 


Leon Apartment House and that Swartzell, R 
Hensey Company was the place where interest 
were to be made. The witness further tes 
33 she also knew that the Swartzell, Rheem apd Hensey 
Company would collect the principal of jlicr notes 
when the notes became due. The witness testified that the 
checks she did receive were the checks of Swartzcfll, Rheem 
and Ilensev Company and that the Swartzell, Riheem and 
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Ilensey Company was the only one she know in the trans¬ 
action: that she knew of the Bankruptcy of the Swartzell, 
Rheem and Hensey Company and filed her proof of claim 
against that company for the amount of the Stern notes: 


(,). After the bankruptcy. Miss Simpson, did you discover 

that vour account) with Swartzell. Rheem and Ilensev Com- 
• * 

panv had been credited with the payment of this note? 
A. Not for some time. 

Q. But you did discover it, did you not? A. I don't ex¬ 
actly know just what you mean by that, that my account 
had been credited. 

Q. Credited with the $2,000 note as paid: do you recall 
that? A. i don't exactly <ret the meaning of your ques¬ 
tion. dust put it to me airain. 

( L >. You remember the fact of Swartzell, Rheem and Ilen- 
sev Company went into bankruptcy ? A. Yes. 

( t ). Did you siirn a proof of claim against the Swartzell, 
Rheem and Ilensoy Company? A. Yes. 

{}. For this $2,000 ? A. Yes, I did. 

( c >. The same $2,000 for which you held this note? A. 
^ es. 


(). In this proof of claim that you filed, you state that 
you are informed and believe that the books of the Swart¬ 
zell, Rheem and Hensey Company show that said notes 
were paid to them. Do vou remember that? A. I must 
have understood it when I had the papers. 

( c h So that you! did know after the bankruptcy that the 
records of Swartzell. Rheem and Hensey showed that 
$2,000 had been credited to your account as paid? A. 
That $2,000 had been paid to me? 

To Swartzell, Rheem and Hensey Company? A. Oh 
well, it has been fome time since I read the papers. I can 
not recall just the wording of them: that she continued to 
receive interest payments from the Swartzell, Rheem and 
Hensey Company upon said notes until the bankruptcy of 
the company: that she never knew Mr. Stern. 

1’pon cross examination the witness testified that 
34 the principal of tile two Stern notes she held had not 
been paid to her nor did she know of their having 
been paid to the Swartzell. Rheem and Hensey (’ompany; 
that she obtained possession of the notes in connection with 
the letters dated Januarv 2S, 192$, and Februarv 1, 192$, 

% 7 , *77 
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marked “Simpson Exhibits f> and 7": that ii|i her prior 
dealings with the Swartzell, Klieem and Henselv Company 
she always went to see Mr. Klieem at the time jot* removal 
and exercised her own judgment in selecting investments. 

Upon redirect examination the witness testilied that in 
her previous investments she examined certain buildings. 
She did not do that in this case. She made hfr selection 
after having a talk with Mr. Klieem, but in thisjcase it was 

ler that he 
honed him 


probably by mail; that when Mr. Klieem wrote 
could reinvest this money for her she either \ 
from Baltimore where* she lived or wrote him bjy mail. In 
either event she received these letters she was jsatisiied to 
let him invest the way lie suggested. Upon reciross exami¬ 
nation tin* witness stated that she had always kept her 
notes in her own possession; they never kept them and 
upon redirect examination testified that the Stern and 
Tomlinson notes which sin* gave to Swartzell, Klieem and 
Hensey Company for the Stern notes were kept by her in 
a safe deposit box in Baltimore and that befojre sin* re¬ 
ceived the Stern notes she mailed the Stern and Tomlinson 

notes to tin* Swartzell, Klieem and Ilensev Companv when 

• * 

she had decided to accept the reinvestment; tlial when she 
sent in the old notes and received in return the Stern notes 
she relied on tin* judgment of Swartzell, Klieemi and Ilen- 
sey Company as her banker to make the investment for 
her, saying, “1 relied on their judgment. I hadi faith that 
they were quite honest and would do the right tiling.” 

I 

Charles W. Handy wa s thereupon recalled by the defend¬ 
ant and testified for the defendant as follows: It hat after 
the delivery of the check of the Title Company aijid the sec¬ 
ond trust note of the Abner Drury Company to the Swart¬ 
zell, Klieem and Hensey Company, tin* accounts of 
do all persons holding Stern notes were* credited by 
Swartzell, Klieem and Hensey (knnpanyj with the 
payment of their notes to tin* full extent of .$37^,000; that 
tin* Swartzell, Klieem and Hensey Company disposed of the 
$44,377) Abner Drury note to Xellie Altemus in <ji transac¬ 
tion of exchange as was the frequent practice of the Swart¬ 
zell, Klieem and Hensey Company generally not to sell 
second trust notes but to dispose of them as consideration 
in deals then pending. Upon cross examination the witness 
testified that when the plaintiff's amount was credited with 
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$2,000 on December 10, 1929 Ik* did not notify the plaintiff 
thereof: that no one notified her as far as lie knows; he 
knows that these credits were made in rather la rife num¬ 
bers and the parties not notified; that the credit to the 
plaintiff's account was entered as of December 10, 1929, 
because it was delivered to the witness for entry at or about 
that time and that the entry as instructed by and was made 
in accordance with the terms of a memorandum given tin* 

witness bv Mr. Hheein; it was not made from anv record 
« • 

of the receipt of the money. The receipt of money was 
from a different record; that in the following month, Jan¬ 
uary 1920 the Swartzell, Rheem and Heiisey Uompany sent 
interest ch<*cks to tin* various noteholders including tin* 
plainliffand again in July 1930. 

Upon redirect examination the witness testified that the 
check for $224,472.92 received from the Title Company was 
deposited to tin* credit of the Swartzell. Rheem and llensey 
Company in their general account. 

Thereupon both sides announced the testimony closed; 
whereupon, tin* attorneys for the plaintiff moved the court 
to direct the jury to return a verdict in favor of the plain¬ 
tiff for the full amount claimed, with interest, upon the 
ground that the defendant had failed to show anv legal or 
equitable defense, which said Motion the court granted and 
directed the jury to return said verdict in favor of 
2(> the plaintiff, to which ruling of the trial court the 
defendant noted an exception upon the ground that 
the testimony raised issues of fact which should properly 
be passed on by the jury, which facts, if passed, would 
entitle the defendant to a verdict in his favor, which ex¬ 
cept ion was duly allowed and noted on the minutes. 

The foregoing; is the substance of all of the testimony 
offered in the case and thereupon said exceptions being 
duly noted and allowed and entered upon the minutes of the 
court and because the matters and things hereinbefore re¬ 
cited are not matters of record in order to make the same 
a part of the record herein, the defendant, by his counsel, 
moves the court to sign and seal this his Bill of Exceptions 
and for the same force and effect as if said exceptions had 
been separately signed and sealed, which motion is granted 
by the court; and thereupon, the defendant tenders this, 
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his Bill of Exceptions, and requests the court t|o sign and 
seal the same, which is accordingly done, now folr then, this 
3rd dav of March, 1933. 

Joseph w. qox, 

| Justice. 

Approved: j 

H. WIN SHIP WHEATLEY, 

- RICHARDSON, 

Attorneys for Plaintiff. 

ALVIN L. XEWMYER, 

Attorney for Defendant. 

i 

j 

[Endorsed:] District of Columbia Supreme (fourt. Xo. 
’)9f)l. David L. Stern, appellant, vs. Minnie E[ Simpson. 
Court of Appeals, District of Columbia. Filed Mjav 4, 1933. 
llenrv W. Hodges, Clerk. 
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Xo. 5951 


David L. Stern 
Ap pel! ant 

v . 

Minnie E. Simpson 
A ppellee 


BRIEF FOR APPELLANT 


ST AT KM ENT OF CASE l 

i 

i 

This is an appeal by the defendant below from a 
judgment of the Supreme Court of the District ojf Co¬ 
lumbia entered upon a verdict for the appellee, jjdain- 
tiff below, directed bv the court at the end of th^ de- 

* i 

fondant’s case, in an action upon two promissory ^iotes 
made by the defendant and endorsed to the plaintiff. 
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The facts of the case are undisputed. The appel¬ 
lant, an architect ami builder in the District of Co¬ 


lumbia, being the owner of a parcel of unimproved 
ground in the District of Columbia, obtained a con¬ 


struction loan from Swartzell, Rheem and Hensev 

7 w 


Company for the purpose of erecting an apartment 
house thereon and executed on January JO, 1928, a 


deed of trust to Luther A. Swartzell and Edmund 1). 


Rheem, as trustees, conveying to them tin* property, 
which was thereafter known as the Ponce de Leon 


Apartments, to secure a series of o0r> promissory 
notes executed by him, ranging in amounts from $100 
to $1,000 each, aggregating $.‘>7.">,000, payable to the 
order of John II. Holmead. The declaration herein is 


an action to recover the face amount of two notes 


totaling $2,000 in tin* aforementioned series. 

After the execution of the deed of trust, Swartzell, 
Rheem and Hensev Company, a reputable institution 
of mortgage bankers in tin* District of Columbia 
credited on their books the sum of $377>,000 to the 
account of appellant: that contemporaneous with the 
execution of the deed of trust, appellant executed the 
series of notes hereinbefore referred to, payable to 
John H. Holmead. Secretary of the Swartzell. Rheem 


and Hensev Company, and selected by them as the 
payee. As tin* construction of the building progressed 
portions of the original amount credited to appellant's 
account were delivered to him, which credit was fully 
exhausted by September, 192S when the building was 
completed. Appellant continued to own the said build¬ 
ing from September, 192S, until January 17, 1929, 
when he conveved his interest to the Abner Drurv 
Company, subject to the aforementioned deed of trust 
in the sum of $370,000. One installment of interest 



upon the notes came duo during the period between 
September, 1928, and January, 1929, which was paid 
by the Swartzell, Rheem and Hensey Company out of 
the funds credited to the appellant. After the con¬ 
veyance of the property, in January, 1929, j to the 
Abner Drury Company, appellant had no further in¬ 
terest in the property nor did he have any informa¬ 
tion that in October, 1929, the Abner Drury Company 
had refinanced the property. The appellant knew that 
the original loan, which he obtained upon the property 
did not mature until January 30, 1931, but did not 
know that the property was refinanced in Oiciober, 
1929. ’ | 

The balance of the testimonv in the case conjcerned 
matters transpiring after appellant’s conveyance to 
the Abner Drury Company and in which He had 
neither part nor notice and which tended to shojv that, 
about nine months after the conveyance by thejappel- 
lant to the Aimer Drury Company and without any in¬ 
formation or notice to the appellant, the Abner jDrurv 
Company refinanced the first trust originally jplacod 
upon the property by the appellant, by obtaining a 
$320,000 loan from the Xew York Life Insurance} Com¬ 
pany, secured by a new first trust upon the property 
and a second trust in the sum of $44,375. The purpose 
of the refinancing was to give to the Abner jDrury 
Company a loan which would mature a year pnd a 
half later than the existing loan. The Abner brury 
Company refused to enter into a loan with tluf Xew 
York Life Insurance Company at 6 per cent interest, 
but expressed to the Swartzell, Rheem and Hjensey 
Company that such new loan would be acceptable if 
the interest rate were 5H> per cent. In this regard 
Swartzell, Rheem and Hensey Company offered to 
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absorb the additional one-half per (*»*nt, amounting to 
$7),027), by deducting that amount from the proposed 
$f>0.000 second trust, thereby reducing the amount of 
tin* second trust to $44,377), which second trust was 
also personally endorsed by an official of the Abner 
Drury Company. 

Both Abner Drury Company and Swartzell, Rheem 
and Hensey i Company assented to and finally culmi¬ 
nated this plan of refinancing. On September 1(>. 1920, 


the local agent of the Xew York Life Insurance Com¬ 


pany wrote the District Title Insurance Company to 
prepare a certificate of title and on September 17, 
1929, a letter was written by the Xew York Life In¬ 


surance* Company to the Title Company giving instruc¬ 
tions for closing the loan, which report was according¬ 
ly made by the Title Company on October 18, 1929. 
The release of tho $370,000 trust was prepared by the 
local agents of tin* Xew York Life Insurance Company 
and tin* usual clause providing ‘‘the notes represent¬ 
ing said indebtedness (numbered 1-7)07) inclusive) hav¬ 
ing been exhibited to the trustees, marked ‘paid and 
cancelled V’ was stricken out by a red ink line. 


Xew York Life Insurance Company delivered its 
check in the sum of $327>,000 and tlie Abner Drury 
Company its note for $44,377), to the Title Company. 
The Title Company subsequently and at the time of 
the delivery of the release of the $377),000 trust gave 
its own cheek for $324,472.92 to the Swartzell, Rheem 
and Hensey Company, together with the note executed 
by the Abner Drury Company. Entries were there¬ 
after made upon the books of the Swartzell, Rheem 
and Hensey Company showing a credit in the full sum 


of $2,000 to the account of the appellee, in payment of 
both Stern notes involved herein (R. 17). Later, in 
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i 

January and July, 1930, after the said credit, interest 
upon the credit balance due the appellee was regularly 
paid to the appellee by the Swartzell, Rheefii and 
Hensey Company. The records of the dealings between 
the appellee and the Swartzell, Rheem and Hensey 
Company were introduced in evidence and dated back 
to January, 1921, showing an original investment of 
$2,000 in certain notes and the receipt of interest 
thereon until the reinvestment of the principal into 
other notes, down to the time when the Stern notes 
involved herein were paid and so credited upon the 
books of the company (R. 16, 17). “According to 
Miss Simpson’s card she never drew down any of the 
money that was there for reinvestment” (R; 20). 
The appellee testified that since the summer of 1920 
she had not withdrawn the principal of any of her in¬ 
vestments, but continued to reinvest through ^wart- 
zell, Rheem and Hensey Company and relied upon Mr. 
Rheem in the selection of investments; that she relied 
upon the integrity of the company and relied upoji and 
felt that their judgment was best: that she knew that 
the principal of the notes would be collected by the 
Swartzell, Rheem and Hensey Company and dealtj only 
with the Swartzell, Rheem and Hensey Company and 
knew of no other parties in the transactions regarding 
the Stern notes. The appellee further testified' that 
after the bankruptcy of the Swartzell, Rheemi and 
Hensey Company she filed a proof of claim in the sum 
of $2,000 covering the amount of her credit balance 
arising out of the payment of the Stern notes involved 
herein (R. 30). An employee of the Swartzell, Rfieem 
and Hensey Company testified that the companyjwas 
the oldest mortgage banking house in the District of 
Columbia and that its customers were scattered 
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throughout the United States and in Europe and that, 
during tin* period between October l(j, 1929, and No¬ 
vember 4, 1929, when the refinancing occurred, the 
company had daily credit balances in local banks 
ranging from $740,000 to $432,000 (R. IS, 19). Of the 
proceeds of the refinancing only about $9,000 was ac¬ 
tually paid off to noteholders: that $4,000 in notes 
were owned bv the Swartzell, Rheem and llensev 
Company and that of the balance of outstanding notes, 
$64,300 of su<*ii notes were in the possession and cus¬ 
tody of Swartzell. Rheem and Hensey Company, being 
held for clients for collection (R. 15)). 

The Stern notes provided upon their face, amongst 
other things (R. ">): 

“Secured by First Deed of Trust to Luther A. 
Swartzell and Edmund 1). Rheem, Trustees con¬ 
veying Lot 24, Square 1972 as described in deed 
of trust dated Januarv 30, 1928.' ? 


The deed of trust referred to contained tin* follow¬ 
ing clause (R. 114. Equity appeal): 


“And it is mutually covenanted and agreed by 
and between tin* respective parties hereto that the 
said full payment of principal and interest, as 
hereinabove provided, at tin* office of Swartzell, 
Rheem and Hensey Company in the City of Wash¬ 
ington, District of Columbia, shall constitute pay¬ 
ment of:said notes respectively and shall stop in¬ 
terest thereon from date of said payment at said 
office, and (all other matters having been fully 


paid as herein provided) the said parties hereto 
of the second part, or tin* trustee* acting in the exe¬ 
cution of this trust shall thereupon have power to 
release and reconvey said land and premises, as 
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aforesaid, without the presentation or cancellation 

of said notes or any of them.” 

i 

i 

i 

ASSIGNMENT OF ERRORS i 

i 

The appellant assigns ns error committed by the 
trial court the following: 

I 

i 

1. The court committed error in directing a ver¬ 
dict for the plaintiff and in refusing to submit 
the case to the jury. 

I 

2. The court committed error in holding as a 
matter of law that there has been no payment 
of the plaintiff's notes, under the terms of the 
notes and deed of trust. 

I 

3. The court committed error in failing to submit 

to the jury the issue of pro tanto phvment. 

■ . 

4. The court erred in failing to hold that the 
Swartzell, Rlieern and Hensey Comparjy were 
the authorized agents of the plaintiff, j'or col¬ 
lection of her notes, under the terms] of the 
notes and deed of trust. 

f>. The court committed error in holding that the 
trustees under the deed of trust in executing 
a release of the deed of trust were acting as 
agents of the defendant. 

6. The court errc»d in refusing to hold that the 
trustees under the deed of trust in executing a 
release acted as the representatives ^>f the 
noteholders or of the then owners bf the 
equity of redemption. 
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7. The court erred in failing to sustain the equi¬ 
table plea filed by the defendant. 

8. The I court erred in failing to sustain the de¬ 
fendant's plea of set-off. 

The questions presented in the case at bar supple¬ 
ment tin* companion case of the same name, Docket 
No. 6030, now pending before this Court, and arising 
out of the equity proceeding in the Supreme Court of 
tiie District of Columbia. No question of notice or bad 
faith upon the part of the appellant, David L. Stern, 
is raised in either case. The liability of appellant in 
an action at law upon the notes executed by him, de¬ 
pends entirely upon the sufficiency in law of the second 
and third pleas and tin* sufficiency of the evidence to 
support tiie tirst plea, 'file lirst plea is a plea of pay¬ 
ment; the second plea charges that after appellant's 
conveyance of his equitable interest to tiie Abner 
Drury Company, tiie trustees under the deed of trust 
acted on behalf of the noteholders in releasing the 
trust and thus destroyed and placed beyond the control 
of appellant tiie security delivered to secure the pay¬ 
ment of his notes; tiie third plea is an equitable plea 
of set-off alleging that the appellant is entitled to have 
restored to him tiie securitv conveved bv him to secure 
his outstanding notes, and for failure of tiie appellee 
to restore the security, the appellee is liable therefor 
to tin* extent of her demand. 



ARGUMENT 


I 


The Court Erred in Re fusing to Uphold the j Plea of 

Pag meat 


The questions of agency of the Swartzell,! Rheem 
and Hensey Company and its power to receive pay¬ 
ment of the Stern notes on behalf of noteholders, re¬ 
quires no further argument in view of the decision of 
tins court on May 29, 1933, in the case of Rhoff crick v. 
Swartzell, 61 \V. L. R. 559, 65 F. (2d) 813. In the 
Rhode-rich case, the notes and deed of trust contained 
identical provisions with those in the case at bar. This 
court said: ‘*l>y reference to the terms of tpe first 
trust they found there the appointment of Swartzell, 
Rheem and Hensey Company as agent of the note¬ 
holders to receive payment on their behalf either be¬ 
fore or at the maturitv of tin* notes and like authority 

• % 

To tin* trustees to release without production! of the 
individual notes marked paid and cancelled.” S 

The alleged point of distinction, upon the question 
of payment, which has already been attempted in the 
brief of the appellants in the companion case, ^t page 
49, is that the New York Life Insurance Company, in 
the case at bar, as distinguished from the Metropolitan 
Company, in the companion case, failed to t^ke the 
precautionary steps taken by the Metropolitarj Com¬ 
pany in seeing to the existence of a fund sufficient to 
pay off the outstanding notes. No question ^f bad 
faith or negligence on behalf of the appellee, who is 
conceded to be entirely innocent, was either raised at 
the trial or can possibly be inferred from the ijecord. 
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Upon the question of payment the only factual dis¬ 
tinction in the two cases is that, in the case at bar, the 
Swartzell Company did not establish a special trust 
account for the benefit of noteholders. The types of 
consideration accepted by the company in payment are 
identical in both cases. The amounts loaned bv both 
insurance companies were less than the amount of the 
outstanding first trusts, and the difference in both 
cases was taken up by the execution of promissory 
notes. In the case at bar, $325,000 was delivered to 
the Title Company by the Xew York Life Insurance 
Company and the balance of $50,000 with interest and 
bonus consisted of a $44,375 second trust note of the 
Abner Drury Company, the then equitable owner and 
the balance, by agreement, absorbed by the Swartzell, 
Rheem and Hensey Company. It is submitted that 
tiie evidence in the record supporting the course of 
dealing between the parties permitted the company to 
so absorb and assume some part of the obligation it¬ 
self. The record clearly shows that at the time of the 
refinancing the company had on deposit to its account 
in a local bank more than sufficient to pay off this 
small deficiency (R. 18, 19). The type of business in 
which the Swartzell, Rheem and Hensey Company was 
engaged differentiates its character from that of an 
ordinary agent, as involved in Ward v. Smith , 7 Wall. 
447. The company was known, and was so treated by 
appellee, as mortgage bankers, proposing to make a 
profit out of transactions of loan and refinancing. 
Further, according to the testimony, of the original 
quantity of notes executed by appellant, $315,700 of 
such notes were outstanding at the time of the refi¬ 
nancing. Of the balance, $4,000 in notes were owned 
by Swartzell, Rheem and Hensey Company and $04,- 


I 
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I 

‘>00 held by it for collection. The cash alohe trans¬ 
ferred by the New York Life Insurance Company was 
sufficient to pay off all outstanding notes, leav ng those 
in the possession of tin* Swartzell, Rheem amt Hensey 
Company to be paid out of the surplus realized by the 
company out of the refinancing. At that time no 
wrongful act had been committed bv the Swartzell 
Company, and, it is submitted, the question of pay¬ 
ment, insofar as it concerns the appellant h|erein, is 
determinable as of that time. | 

The question of pro tanto payment was also raised 
in the trial court but it was there held that jnotwith¬ 
standing the terms of the deed of trust the Sjvartzell, 
lihoem and Hensey Company had no power to accept 
less than the full amount due. Cnder the ternjs of the 
deed of trust the Swartzell. Rheem and Hensev Com- 

i ** 

pany were expressly authoriz(‘d to receive payment of 
“any or all notes’’ prior to their maturity. Had the 
Abner Drury Company presented $’>0,000 at the office 
of the Swartzell, Rheem and Hensey Company for the 
payment of notes prior to maturity such delivery 
would have been, so far as the Swartzell, Rheem and 
iieusey Company and appellant wore concerned, suffi¬ 
cient to discharge the indebtedness to that extent. The 
authoritv of the Swartzell, Rheem and Hensev Com- 

» * I*' 

pany to accept less than $375,000 with interest and 
bonus, is a question separate and distinct from the 
right of Swartzell and Rheem, as trustees, toirelease 
the trust. Cpon the question of payment and [the ap¬ 
plication of the sums delivered to the Swjartzell, 
Rheem and Hensey Company as a pro tanto payment, 
no question is involved as to the power of the trustees 
to release. It is submitted that according to the terms 
of the deed of trust, Swartzell, Rheem and jflensey 


i 



Company, as agents for collection, had the power to 
receive payment in a lesser amount than that neces¬ 
sary for a release of the deed of trust. Irrespective 
of any question of release, in an action at law upon 
the notes, the actual amount delivered to the company 
under the terms of the deed of trust must necessarily 
constitute a pro tanto payment, in view of the provi 
sions in the deed of trust. 

For the foregoing reasons it is submitted that the 
princi pie of Curtis v. Inneraritg. 0 How. 14b. is not 
properly applicable to an action at law upon the notes. 

Walmer v. Redinger, 227 P. 329. 

Lind v. Smith, 5 P (2d) 739. 

Ruck v. Hon g. f>2 Pa. Sup. 477. 

H 

The Seeond and Third Pleas Constituted a Good 

Defense 

The substantial question raised by both pleas is 
whether or not the maker of notes who secures them 
by a deed of trust, in the absence of default on his 
part, can be held liable personally upon his notes with¬ 
out having recourse to his security, for at least partial 
satisfaction of his promissory obligations. 

The familiar situation where personal liability ex¬ 
ists, in addition to an application of the security, is in 
foreclosure cases where actions arise to recover defi¬ 
ciencies. In such cases a default on the part of the 
obligor must be established. The effect of the trial 
court’s denial of the second ami third pleas, so far as 
the appellant’s interest is concerned, is to hold that 



his obligation upon tin* notes is absolute, irrespective 
of what disposition is made ot* the security, a|nd 1‘ur- 

ther. that he is not entitled to the return of | his se- 

1 

eurity as a condition prece<ient to his satisfaction of 
the notes. i 

Assuming that this court should ho of the opinion 
that the appellant has not shown payment, andj should 
further be of the opinion that the re lease of the $377),- 
000 first trust was a wrongful act of Swart%(*ll and 
Rheem, as trustees, the* question thereafter reduces it¬ 
self to the determination of ihe nature of the agency 
of the trustees, and for whom they act in the perform¬ 
ance of their duties. 

This court has several times declared the nature of 
the relation between trustee, mortgagor andjmort- 

i 

gagee. In the Rhode rick case, supra, this court said: 


“The trustees represented both parties ijn car¬ 
rying out the terms of the trust. They w(fre no 
more agents of the one than the other.” 


Holman v. Rifan, (>1 App. I). C. 10. 


Xotwithstanding this general statement of tlje na¬ 
ture of the trust relationship, in Jaeger v. O'Don - 
oglmc. 7 > 7 > App. 1). 0. 383, this court divided the nature 
of tin* duties and said, at page 387): j 


“A trust deed is a conveyance of real estate in¬ 
tended to be pledged in fee simple to one or more 
trustees; and the trustee or trustees hol<| the 
property for the benefit of the holder of the [note, 
bond, or other obligation secured by the deed of 
trust. The grantor, while permitted to retain! pos¬ 
session and enjoy the profits of the estatej has 
conveyed to the trustee or trustees full power in 
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the event of his default to make a sale of the 
premises and satisfy the holder of tin* deed out 
of the net proceeds, returning the surplus, if any, 
to the grantor. The trustees, therefore, are pri¬ 
marily the agents of the person secured by the 
deed of trust and are merely intended as such 
to act in his place in enforcing tin* obligation 

thereby secured, in the event of the default of the 
% ■ 

grantor/’ 


Wheeler v. McFHair , 5 App. I). (\ *>7r>. 
Smith v. Olentt . If) App. I). (’. Gl. 77. 

4 ft 


:)S4. 


The trustees in executing the release acted in the 
place of and on behalf of the noteholders and if such 
release were wrongful the wrongful act was that of 
the noteholders, and not of the appellant who had no 
voice in their appointment. 

The decisions upon this question were entirely ig¬ 
nored bv the court below. In denying relief to the 
appellant under the equitable pleas, the trial court so 
held on the ground that the trustees, in wrongfully re¬ 
leasing the deed of trust, acted in a dual capacity and 
consequently the equities of the parties were equal. 
In so holding the trial court failed to give any effect 
to the Jaeger case, or to the case of Church v. Holmes, 
GO App. I). (’. 27, where this court in declaring in what 
respect the trustees represent the mortgagors, said: 


41 Tl«e trustees under a deed of trust occupy a 
dual relation. They represent primarily the mort¬ 
gagee to the extent of satisfying the mortgage, 
and, in case of sale, conveying the property to the 
purchaser. They are likewise trustees for the 
mortgagor or owner of the equity of redemption, 
as to any surplus derived from the sale above the 



amount necessarv to satisfv the claim of tiho mort¬ 


gagee. 
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The foregoing statement of tin* law, it is submitted, 
is in accord with sound principles of equity and of 
business practice. The representatives of tin* note¬ 
holders had it within their power to appoint whomso¬ 
ever they desired to act as trustees. Upon no other 
conditions would the original loan to appellant have 
been granted. I pon tin* foregoing brief analysis, it 
is submitted that if there was no payment and the con¬ 
sequent execution of the release was a wrongful act, 
the burden of such conduct must not be held to fall 
upon the innocent mortgagor to whom tin* security can 
not or will not be restored. The dual relatioji of the 
trustees is divided into a relation to the noteholders in 
all dealings with the real estate and to the equitable 
owner as to any surplus. That part of the dual rela¬ 
tion wherein the duty is held owing to the equitable 
owner, is probably referable not to any earlier 
equitable owner or mortgagor in tin* chain of ^itle but 
the present owner, as necessarily implied by the court 
in holding such person to be entitled to the surplus 
after foreclosure—in the case at bar, the A brief Drury 
Company. 

Jarfier r. O'Donofjhne, supra, in defining a deed of 
trust, said that it “is a convevance of real estate in- 
tended to be pledged in fee simple to one or more trus¬ 
tees.” Treating the deed of trust as a pledge, numer¬ 
ous authorities support the equitable proposition con¬ 
tained in the second plea, and the plea in the[ nature 
of an action in trover contained in the third ple£ of eq¬ 


uitable set-off. It is held that, in an action at 


set-off or counter-claim is a proper defense where the 


law, a 
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security transform! by the pledgor has boon de¬ 
stroyed. converted or placed beyond tin* reach of the 
pledgor, by the acts of tin* obligees, or by persons act- 
iii.sr for them. 

Stearns v. Marsh. 4 l)<*nio (X. Y.) 227. 

( 'annaocl: v. Xncburyyort ! . 142 Mass 342, 7 X. E. 
So!). 

Ft. Doflfje Ill:, v. O'Connell . 84 la. 377, bl X. AY. 
162. 

Lambert on v. Window. 312 Minn. 232. 

Montayue v. St el is. 37 S. (’. 200, lb S. E. 90S. 
Si:nJ v. TiUluyhasi , 19b E. 1. 

('at tiny v. Mtirlor , 78 X. Y. 4b4. 

UullJey v. H’e/c/i, 31 Conn. 339. 

Fletcher v. Hannon, 78 Me. 46b, 7 A. 271. 43 L. 
R. A. 766. 

COXCU’SiOX 

In concluding the opinion in tin* Rhone rid: case, this 
court said: 

“Where confronted by tin* problem which of 
two innocent persons must bear a loss, to impose 
it on the one who made it possible ... it was the 
plaintiffs and those in like situation with them 
whose confidence and reliance gave tin* wrong¬ 
doer the means whereby the wrong was done. See 
Nathaniel Co. v. IF;bbs. 229 V. S. 391. In re Mc¬ 
Intyre. 181 K. 9bb: Oran/ v. Jacobson , b6 App. I). 

/ 1 • > 'O * * 

V . •>•)•). 


It is. therefore, respectfully urged that the trial 
court committed error in directing tin* verdict for tin* 
appellee, in refusing to hold that payment was shown 
and in denying the application of the equitable princi- 



pies set forth in the second and third pleas. ! It is, 
therefore, respectfully submitted that the judgment of 
the lower court be reversed. ! 

I 

Respectfully submitted, 

Alvin L. Xewmyer, 
David G. BressJ 
Attorneys for Appellant. 
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IN THE 



No. 5951. 


David L. Stekn, Appellant, 
vs. 

Minnie E. Simpson, Appellee. 


BRIEF FOR APPELLEE 


SUPPLEMENTAL STATEMENT OF FACTS 

There are two questions involved in this appeal land 
the facts pertinent to these questions are substantially 
covered by appellant's brief. The questions are:j 
First, Whether the promissory notes executed by]ap¬ 
pellant and now held by appellee were paid before 
maturitv bv the deliverv of certain moneys and second 
trust notes to the Swartzell Company. 
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Second, 'Whether the release of the trust bv the trus- 
tees, with the cooperation of the Swartzell Company, 
without a valid payment of the notes, created an equity 
in favor of the appellant as against the appellee, con¬ 
stituting an equitable defense to a suit at law on the 
notes. 

Having these issues in mind, we desire to supplement 
appellant's statement of facts. 

Appellee testified (R. 2J-21) that at the time of her 
investments and re-investments with the Swartzell 
Company, Iiheem would submit notes secured on sev¬ 
eral pieces of property and recommend one or more. 
He* would say that all wore good : perhaps tlu* time and 
conditions would make her prefer one more than an¬ 
other. Although she relied upon Mr. Rheem with re¬ 
spect to the investments she made, she exercised her 
own judgment in selecting the investments. On her 
’■revious investments she had examined various build 

i 

ings. In her prior dealings she always went to see Mr. 

Rlieein at the time* of renewal, and exercised her own 

judgment in selecting investments. In the instant case 

Mr. Rheem wrote her about the re-investment of these 

funds and sin* directed him from Baltimore, either by 

letter or bv ‘phone. The circumstances of this invest- 
• * 

ment are shown by letters dated .January 2S, 192S, and 
February 1, 1029. from the Swartzell Company, quoted 
on page 21 of the Record. On January 28 Swartzell 
Companv wrote lieu* that her $2,000 Stern and Tomlin¬ 
son notes, interest on which to January Mist was en¬ 
closed. matured and would be paid on the latter date, 
requested her to forward the notes for collection, and 
inquired whether she desired to invest the proceeds in 
other good notes. The letter of February 1st acknowl¬ 
edged receipt of the notes and stated that in accordance 


I 


with her request, the Stern notes (in suit) wtre en¬ 
closed. 

Appellee always kept her notes in her safe-deposit, 
box in Baltimore. 

i 

There was no evidence offered tending to shdw anv 

1 | 

course of dealing: whereby the Swartzell Company was 
given any authority, real or ostensible, to collecj notes 
or make reinvestments for the appellee except upon 
her delivery of particular notes to it at the time o|f their 
maturitv and the immediate re-investment then! made 

* # > _ _ # _ l 

was the subject of s])ecitie instruction by her ip each 
case. 

The record further shows (pp. 30, 32) that om Octo¬ 
ber 31, 1929, when the alleged payment was macje, she 
was not informed of the matter. The indebtedness 
represented by notes secured hv the deed of trust was 
then $375,000, plus interest from July 30, 1929, plus 
1 per cent bonus for prepayment, so that the Entire 
amount required to make a full payment of all notes 
was approximately $383,750 (K. 19). The total amount 
received by the Swartzell Company was $324,4-72j.92 in 
cash, and $44,375 in second trust notes. This aggre¬ 
gated $308,847.92, or $15,000 less than the total amount 
required if the Swart zell Company could have accepted 
second trust notes as part payment. 

Handy, an employee of the company, stated (ft 22) 
that he did not know appellee, and obtained hijs in¬ 
formation entirely from the book entries in his office; 
that not only did the Swartzell Company fail to obtain 
the consent of the noteholders to make this settlement, 
but that after the settlement had been made itj was 
concealed from the noteholders by the payment of the 
customary semi-annual interest until the bankruptcy 
of the Swartzell Company more than a year lateh 
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Xo evidence was offered tending to show that the 
plaintiff had ever u*iv< k ii anv authority to Swartzell 
Company or to tlie trustees other than that contained 
in the deed of trust and notes, bv which we admit she 
was bound as transferee of the notes. 

It was shown (I?, lb) that Stern had built a large 
number of apartment houses financed by the Swartzell 
Company and not only signed the particular notes and 
trust, but was himself familiar with the provisions of 

the deed of trust. He also stated that he made weekly 

• 

visits to the office of the Swartzell Company after 
October, but made no inquiry about the notes on 

the Ponce de Leon. 

In this, as in other buildings financed for him by 
Swartzell Company, Stern paid the latter ten per cent 
commission for procuring the loans (R. 15, lb). Mrs. 
Simpson purchased her notes at full face value. 

The provisions of the deed of trust are in the con¬ 
ventional form, except for the clause authorizing the 
deposit or payment of the full amount of principal 

and interest of all notes thereby secured at the office 

* 

of the Swartzell Company, which full payment, it is 
provided “shall constitute payment of said notes re¬ 
spect ively. 

A part of this clause was quoted on page b of appel¬ 
lant's brief., The trust deed was omitted from the 
transcript of, record, but we make no objection to the 
supplying of this omission by reference to the record 
in appeal cause Xo. bOoO, wherein it is set out in full 
at page 114. 



ARGUMENT 
I 

Defendant’s Plea of Payment 

The facts claimed to constitute payment werje 

(a) I he existence in the trust deed of a releaseiclause 

providing that upon the /if// payment of all of tlnjj notes 
and all interest thereon and other charges, the trustees 
should release the security, and that “said full pay¬ 
ment ot principal and interest, as hereinabovje pro¬ 
vided, at the ofiice of Swart zell . . . Coijipanv, 

. . . shall constitute payment of said notes respec¬ 

tively and shall stop interest thereon from the date of 
said payment,” and, 

(b) The delivery to Swart zell Company, lone: prior 
to maturity, of a sum far short of the amount ot prin¬ 
cipal and interest on the notes then outstanding and 
owned bv individual noteholders. 

The designation of the place of payment in the notes, 
conferred no authority to collect without the presence 
of the notes. 

Ward v. Smith, 7 Wall. 147. j 

Cheney v. Libby, 134 U. S. 68. 

Hoff master v. Black, 31 L. 1\. A. (X. S.) $3. 

i 

This authorization conferred by the trust deed was 
expressly limited to a payment of the total amount of 
all notes, which, if made, it was argued should con¬ 
stitute payment as of that date of each note respec¬ 
tively Such a pavment, it must be admitted, was jiever 
made. | 

i 

It is elementary that such a payment cannot bilid the 
holder of a note if it fails to conform to the express 
terms of the authorization in any substantial respect. 

i 
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Curtis v. Innerarity, 6 How. 147. 
Hamms v. Bigelow, 115 Ind. 363. 
Story on Agency, Sec*. 99 (9th Ed.). 
Cherry v. Waller, 27 Wash. 242. 

2 Corpus Juris 620, 634. 


The obvious purpose of the payment provided in 
the trust was to facilitate the release of the trust 
when bv reason of the large number of not (‘holders it 
would be impossible to concentrate the notes in one 
group for cancellation and presentation to the trus¬ 
tees in the usual manner. Therefore the special clause 
was added to the usual release clause and limited in 
its operation to the full payment necessary to author¬ 
ize a release by the most specific language. 

While the Swartzell Company might have converted 
the fund had the entire amount necessary to pay the 
notes been delivered to it, that possibility is inadmis¬ 
sible because the situation never arose. It is more 
probable that an agent collecting the entire sum re¬ 
quired by him to satisfy his obligation to his principal 
will remit promptly than one who is compelled to pay a 
$60,000 deficit in the amount out of his own pocket. 

As it was said in Sweeting v. Pearce, 7 C. B. X. S. 
449, ;i It would verv much diminish the chance of the 


principal ever receiving it." 

The question of pro tanto payment (Appellant’s 

Brief, p. 11) is based upon a supposed provision of 

the trust deed which does not exist. 

In Curtis v. Innerarity, supra, the report shows that 

counsel argued that an unauthorized pavment to an 

agent, unauthorized because less than the amount he 

had authoritv to receive, should be credited on the debt. 
* 

This was ruled against, the opinion giving unanswer¬ 
able reasons for the rejection of such a doctrine. 
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II 

Defendant’s Second and Third Pleas 

These pleas raise the same issue: That the tjrustees 
are the agents of the plaintiff and other noteholders 
and plaintiff, having therefore by her agents, the trus¬ 
tees, released the security, destroying the right of sub¬ 
rogation which would accrue to defendant upon pay¬ 
ment of the notes, cannot thereafter enforce th|e notes 
as a personal liability of the defendant; or (thir<l plea) 
is subject to a counter-claim to an amount equal to the 
notes. 

The fallacy of this argument lies in a misconcep¬ 
tion of the relation existing between the trustdes and 
the grantor and parties secured by a deed of t^ust. 

It is that of trustee and cestui que trust, not that of 
principal and agent. 

In the execution of his powers and duties under 
such an instrument, the trustee is guided by it and not 
by the directions of the parties. The instruction) given 
bv the partv secured to the trustee directing the! latter 

* t c # i 

to foreclosure is not performed ex propria vigoire, but 
the giving of such a direction is a factual circumstance 
whereupon the trust deed creates a duty to be exejrcised 
by the trustee. The same duty would arise if, instead 
of the usual provision, the deed had said that] upon 
the grantor’s written notification of his refusal to pay 
the notes secured, the trustee should proceed td fore¬ 
close. 

It is true that in discussing the fiduciary relation 
existing between a trustee and parties interested in 
the execution of the trust, this and other courtsj have 
at times employed the term ‘ 4 agent” in referring to a 
trustee. 


i 
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As was said by Mr. Justice Cardozo in Whiting v. 
Hudson Trust Co., 224 X. Y. 394, 25 A. L. K. 1478, the 
trustee 44 was not an agent identified with someone 
else, a principal, as the result of legal fiction. He was 
the principal himself. It is only a form of words when 
we speak of him as the representative of an 4 estateY ? 

That the term ‘‘agent’’ was used in its generic, not 
in its specific 1 esra 1 sense, in the cases cited by appel¬ 
lant, is obvious from the context of the citations. 

In Tavlor v. Mavo, 110 1\ S. 330, the action involved 
a contract made by trustees holding property under a 
declaration of trust. The question was whether they, 
or the estate, should lx* sued upon their covenant as 
trustees. The court said: 


“A trustee is not an agent. An agent repre¬ 
sents and acts for his principal, who may be either 
a natural or artificial person. A trustee may be 
defined generally as a person in whom some es¬ 
tate, interest or power in or affecting property is 
vested for the benefit of another. When an agent 
contractsj in the name of his principal, the prin¬ 
cipal contracts and is bound, but the agent is not. 
When a (trustee contracts as such, unless he is 
bound no one is bound, for he has no principal. 
The trust estate cannot promise: the contract is, 
therefore, the personal undertaking of the trus¬ 
tee. As a trustee holds the estate, although only 
with the power and for the purpose of managing 
it, he is personally bound by the contracts he 
makes as trustee, even when designating himself 
as such. The mere use by the promisor of 
the name of trustee or any other name of office or 
employment will not discharge him. Of course 
when a trustee acts in good faith for the benefit 
of the trust, he is entitled to indemnify himself 

for his engagements out of the estate in his hands. 

11 
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See also: 

i 

Staples v. Staples, 85 Ya. 81. 

Axman v. Smith, 156 Mo. 286. j 

i 

i 

The further error of defendant's contention is plain 
if we consider its result. If the trustee is an agint for 
the parties, his authority is limited bv the instrument 

* * i 

creating- the trust. The parties are not liable fcjr acts 
done in excess of that authority. If he gives a release 
in violation of the provisions of the trust, his {act is 
unauthorized and not binding on the noteholder. Iiow 
can the defrauded noteholder become responsible there¬ 
for because of the circumstance that the release!, void 
as to him, becomes effective as a recorded instrijmient 
in favor of a subsequent purchaser of the property. 


CONCLUSION. 

This appeal is in a law case, not involving thelequi- 
ties, equal or otherwise, of the parties. The sijiit is 
on promissory notes. All of the pleas, one of which 
was demurrable, were tried by jury, without objection 
or exception to this procedure or suggestion tliatj any 
of them presented equitable defenses to be heard bp the 
court. I 

The defendant executed the deed appointing] the 
trustees, and is chargeable equally with the plaintiff, 
if not in a much greater degree, for the creation jof a 
situation whereby the trustees were placed in a posi¬ 
tion of trust which tliev have bet raved. Can he nolv be 
heard to say to the plaintiff: “The trustees to wjhom 
I conveyed this property as security for my notes iyou 
purchased have fraudulently disposed of the security; 
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therefore I am released of my obligation to repay 
vou.’ ’ 

w 

Respectfully submitted, 

II. Winship Wheatley, 
Wm. E. Richardson, 

H. Winship Wheatley, Jr., 
Attorneys for Appellee. 



